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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

ROBERT CARLSON, individually and on
behalf of all others similarly situated,

Plaintiff,

vs.

NEOFORMA, INC., ROBERT J. ZOLLARS,
C. THOMAS SMITH, RICHARD D.
DELPPIE, MICHAEL J. MURRAY,
EDWARD A. BLECHSCHMIDT,
WAYNE B. LOWELL,
JEFFREY H. HILLEBRAND, VHA INC.,
and UNIVERSITY HEALTHSYSTEM
CONSORTIUM,

Defendants.

)
)
) Civil Action No.
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SHAREHOLDER'S CLASS ACTION COMPLAINT

Plaintiff, by his undersigned attorneys and for his complaint against defendants,

alleges upon personal knowledge with respect to paragraph 2, and upon information and

belief based, inter alia, upon the investigation of counsel, as to all other allegation herein,

as follows:

NATURE OF ACTION

1. This is a shareholder's class action on behalf of the public shareholders of

defendant Neofonna, Inc. ("Neofonna" or the "Company") against certain of its officers,

directors and controlling shareholders, to enjoin the proposed acquisition of the

outstanding shares of Neoform a common stock by Global Healthcare Exchange, LLC

("Global Healthcare"). As set forth below, Neofonna and Global Healthcare have
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entered into a definitive merger agreement pursuant to which Global Healthcare will

acquire Neofonna, and the public shareholders of Neoform a will receive $10 per share in

cash for each share of Neoforma they own (the "Proposed Transaction"). Pursuant to the

terms of the Proposed Transaction, Neofonna shareholders VHA, Inc. ("VHA") and

University HealthSystem Consortium ("UHC"), which together own more than 52% of

Neoforma and also own Novation, LLC ("Novation") (Neoforma's largest customer),

will receive an equity interest in the merged entity. In addition to acquiring this equity

interest that Neofonna's other shareholders will not receive, VHA and UHC have entered

into an outsourcing agreement with Global Healthcare that is more favorable to them than

their prior agreement with Neoforma, thereby abiding by their prior announcement that

they would only support a sale of Neoforma if they could re-negotiate their outsourcing

agreement with Neoforma at terms less favorable to Neofonna and its shareholders.

THE PARTIES

2. Plaintiff is the owner of common stock of Neoforma, and has been the

owner of such shares continuously since prior to the wrongs complained of herein.

3. Defendant Neoforma is a corporation duly existing and organized under the

laws of the State of Delaware, with its principal executive offices located in San Jose,

California. Neoforma is a provider of supply chain management solutions for the

healthcare industry. At all relevant times, Neofonna common stock traded on the

NasdaqNM system under the ticker symbol "NEOF."

4. Defendant VHA is a Delaware corporation with its corporate headquarters

located in Irving, Texas. VHA, an alliance of not-for-profit hospitals, health systems and
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their affiliates, serves its members in 48 states and the District of Columbia. VHA owns

and/or controls approximately 41.8% of the outstanding common stock of Neoforma.

5. Defendant UHC, based in Oak Brook, Illinois, is an alliance of academic

health centers situated mainly in the United States. UHC owns and/or controls

approximately 10.4% of the outstanding common stock of Neoforma, a Delaware

corporation, and, acting in concert together with VHA, another Delaware corporation,

owns Novation, a Delaware limited liability company that is Neoforma's largest

customer.

6. VHA, UHC, and Novation are collectively referred to herein as the

"Controlling Shareholders." As controlling shareholders of Neoforma, VHA, UHC and

Novation owe fiduciary duties of good faith, fair dealing, loyalty, candor, and due care to

plaintiff and the Company's other shareholders.

7. Defendant Robert J. Zollars ("Zollars") is and at all relevant times has been

Chief Executive Officer, President, and Chairman of the Board of Directors of Neoforma.

From January 1997 to July 1999, he served as Executive Vice President and Group

President of Cardinal Health, Inc., a member of VHA.

8. Defendant C. Thomas Smith ("Smith") is and at all relevant times has been

a director of Neofonna. Prior to his retirement in April 2003, Smith served as Chief

Executive Officer and President ofVHA. From January 1987 until April 2003, Smith

was a member of the VHA board. He also served on the board of Novation.
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9. Defendant Jeffrey H. Hillebrand ("Hillebrand") is and at all relevant times

has been a director of Neofonna. Hillebrand currently serves as the Chief Operating

Officer of Evanston Northwestern Healthcare, a VHA member.

10. Defendants Richard D. Delppie, Michael J. Murray, Edward A.

Blechschmidt, and Wayne B. Lowell are and at all relevant times have been directors of

Neofonna.

11. The defendants referred to in paragraphs 7 through 10 are collectively

referred to herein as the "Individual Defendants."

12. By reason of their positions as officers and/or directors of Neo forma , the

Individual Defendants are in a fiduciary relationship with plaintiff and the other public

shareholders of Neoforrna, and owe plaintiff and the Company's other shareholders the

highest obligations of good faith, fair dealing, due care, loyalty and full, candid and

adequate disclosure.

CLASS ACTION ALLEGATIONS

l3. Plaintiff brings this action pursuant to Court of Chancery Rule 23,

individually and on behalf of the public shareholders of Neofonna common stock (the

"Class"). Excluded from the Class are defendants herein and any person, finn, trust,

corporation, or other entity related to or affiliated with any of the defendants.

14. This action is properly maintainable as a class action.

15. The Class is so numerous that joinder of all members is impracticable. As

of May 2005, there were approximately 20.6 million publicly-held shares of Neoform a

common stock outstanding.
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16. There are questions oflaw and fact that are conunon to the Class including,

inter alia, the following:

(a) whether the Controlling Shareholders are using their voting power to

gain an advantage not available to other shareholders in connection with the proposed

sale of the Company;

(b) whether plaintiff and the other members of the Class will be

irreparably damaged if the actions complained of herein continue; and

(c) whether defendants have breached their fiduciary and other common

law duties owed by them to plaintiff and the other members of the Class.

17. Plaintiff is committed to prosecuting this action and has retained competent

counsel experienced in litigation of this nature. Plaintiffs claims are typical of the claims

of the other members of the Class and plaintiff has the same interests as the other

members of the Class. Accordingly, plaintiff is an adequate representative of the Class

and will fairly and adequately protect the interests of the Class.

18. The prosecution of separate actions by individual members of the Class

would create the risk of inconsistent or varying adjudications with respect to individual

members of the Class, which would establish incompatible standards of conduct for

defendants, or adjudications with respect to individual members of the Class which

would, as a practical matter, be dispositive of the interests of the other members not

parties to the adjudications or substantially impair or impede their ability to protect their

interests.
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19. Defendants have acted, or refused to act, on grounds generally applicable

to, and causing injury to, the Class and, therefore, preliminary and final injunctive relief

on behalf of the Class as a whole is appropriate.

SUBST ANTIVE ALLEGATIONS

Relationships Between Neoforma, VHA. and UHC

20. VHA and UHC established a relationship with Neofonna in 2000 to help

build and operate Marketplace@Novation, the health care industry's leading online

supply exchange, through their supply company, Novation.

21. Specifically, in 2000, Neoforma entered into a lO-year outsourcing

agreement (the "Outsourcing Agreement") with VHA, UHC, Novation, and Healthcare

Purchasing Partners International, LLC ("HPPI"). Under the Outsourcing Agreement,

Neoforma agreed to build and provide specific functionality to Marketplace@Novation,

Novation's e-commerce marketplace. Novation agreed to act as Neoforma's exclusive

agent to negotiate agreements with suppliers to offer their equipment, products, supplies,

and services through marketplaces sponsored by Novation or HPPI, including

Marketplace@Novation. VHA, UHC, HPPI, and Novation each agreed not to develop or

promote any other Internet-based exchange for the acquisition or disposal of products,

supplies, equipment, or services by healthcare provider organizations.

22. In July 2000, in connection with the Outsourcing Agreement, Neofonna

issued 4.6 million and 1.1 million shares of its common stock to VHA and UHC,

respectively. Neofonna also issued warrants to VHA and UHC, allowing VHA and UHC

the opportunity to earn up to 3.1 million and 752,000 additional shares of the Company's
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common stock, respectively, over a four-year period by meeting specified performance

targets. These performance targets were based upon the historical purchasing volume of

VHA and UHC member health care organizations that signed up to use

Marketplace@Novation.

23. In October 2000, Neofonna exchanged VHA's warrant to purchase 3.1

million shares of our common stock for 3.1 million restricted shares of common stock

and, in January 2001, Neofonna exchanged the unexercised portion ofUHC's

performance warrant to purchase 564,000 shares of common stock for 564,000 restricted

shares of common stock. VHA and UHC have since earned all of the restricted shares.

24. Neoforma has amended and restated the Outsourcing Agreement from time

to time. Under the current agreement, the Fourth Amended and Restated Outsourcing

and Operating Agreement, effective August 2003:

• Neoforma and Novation agreed to a fee level that is based on the percentage of
marketplace volume, including supply chain data captured for
Marketplace@Novation user purchases but not facilitated by the Company's
connectivity solution, as well as gross transaction volume. This fee level is
determined based on a tiered fee structure under which the incremental fee per
dollar of marketplace volume decreases as the marketplace volume increases;

• The payments Novation is required to make under the fee level provision are
subject to quarterly maximums. In each of the last two years, Neoforma generated
sufficient marketplace volume to earn the quarterly maximum payments, which
totaled $69.2 million and $61.0 million for the years ended December 31, 2003 and
2004, respectively. Beginning in the first quarter of fisca12004, the quarterly
maximum payment became $15.3 million in each quarter through the expiration of
the initial term of the Outsourcing Agreement in March 2010. Under previous
versions of the Outsourcing Agreement, the quarterly maximums were dependent
on several factors, including revenue generated by Novation;

• Neofonna agreed to share revenue with Novation in certain instances, including
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revenue related to the distribution or licensing of software and other technology
solutions. To date, no such revenue sharing has been triggered and Neofonna does
not expect to share any revenue in the foreseeable future;

• Novation's rights to view data from any customer are restricted to data from
Novation and HPPI-sponsored marketplaces only;

• Neoforma has primary responsibility for recruiting, contracting and managing
relationships with suppliers regarding its use of supply chain solutions through
Marketplace@Novation and sole responsibility for generating revenue from those
suppliers; and

• Neofonna must continue to meet detailed service level and functionality
requirements, including new and enhanced functionality, for
Marketplace@Novation.

25. As noted above, among the changes to the agreement when it was amended

and restated in August 2003 was the establishment of quarterly maximum payments

through expiration of the initial term on March 30,2010. However, the portions of the

amended agreement that would have provided pertinent pricing information to the

marketplace were redacted from the version of the agreement filed with the Securities

and Exchange Commission ("SEC") as an exhibit to the Form 10-Q for the quarter ended

September 30, 2003, with confidential treatment requested for the redacted portions.

26. Following the announcement of the amended agreement, the market price

of the Company's shares rose noticeably. Comments from at least one analyst after the

announcement suggest that the lack of information regarding the ability of Novation to

require future price renegotiations under the agreement may have contributed to the rise

in the market price of the Company's shares following the announcement of the amended

agreement. Specifically, an August 15,2003 report by analyst P. Sean Jackson of
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Avondale Partners, LLC, in which the amendment of the Outsourcing Agreement was

discussed as a positive event, contained the following comment: "[T]he certainty of the

payment agreements is meaningful given many investors' concerns that Novation would

wield its power to drastically reduce payments in future periods."

27. Following the disclosure of the amendments to the Outsourcing Agreement

and subsequent rise in the price of the Company's shares, VHA and UHC filed forms

with the SEC indicating that they sold over 350,000 of the Company's shares in the

period from September 10,2003 through November 3,2003, at prices ranging from

$15.77 to $17.01 per share.

28. In addition, certain of the Company's officers and directors also filed forms

with the SEC indicating sales of the Company's shares during the period following the

amendment of the Outsourcing Agreement. The prices of some of these sales were

significantly higher than the average price for the Company's shares over the preceding

12 months.

29. It is unclear however, based on publicly available information, under what

circumstances Novation may seek a reduction in payments required to be made under the

Outsourcing Agreement. Clearly, any reduction in amounts charged to Novation by the

Company would materially adversely affect the Company and, correspondingly, the

market value of its common stock, while economically benefiting Novation.

30. During the years ended December 31, 2002, 2003 and 2004, the fees paid to

Neofonna by Novation totaled $68.8 million, $69.2 million and $61.0 million,

respectively. The fees paid to Neoforma by Novation in each of the last ten quarters,
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including the quarter ended December 31, 2004, were limited by the quarterly maximums

in those periods. Based on the levels of marketplace volume Neoforma is currently

achieving, Neoforma expects that the fees Neoforma earns from Novation will continue

to be limited by the quarterly maximums, above which additional volume will not result

in increased fees.

31. In March 2004, Neofonna entered into a three-year agreement with UHC

designating Neoforma as the preferred provider of supply chain data cleansing and

maintenance services to the UHC hospital membership base. In connection with this

agreement, Neoforma offers Neofonna Digital Management Solution ("DMS") to UHC

hospital members, and has developed joint sales and marketing plans with UHC to

support this relationship. In June 2004, Neoforma entered into a similar, three-year

agreement with VHA, designating Neoforma as a provider of supply chain data cleansing

and maintenance services to the VHA hospital membership base. In connection with this

agreement, Neoforma offers Neoforma DMS to VHA member hospitals and collaborates

with VHA to educate their member hospitals about the benefits of Neoforma DMS.

Neoforma's Decision to Explore Strategic Alternatives
and the Role of VHA and UHC in that Process

32. On January 11,2005, Neoforma announced that it had decided to evaluate

alternatives to enhance the value of the Company to its shareholders, including the

possibility of a sale or merger of the Company.

33. In connection with this announcement, Neoforma also announced that it

signed a waiver agreement with VHA and UHC pursuant to which Neofonna granted
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VHA and UHC a limited waiver of certain provisions of Delaware law applicable to

"business combinations," and a limited waiver of standstill agreements VHA and UHC

had each entered into with Neofonna. The waiver agreement permits VHA and UHC to

work together to evaluate strategic options regarding their majority ownership of

Neoforma.

34. On January 26, 2005, Neoforma announced that, in connection with its

decision to evaluate strategic alternatives, Novation and Neoforma each had engaged

independent consultants to assess the technology, information, services, and pricing

provided by the Company to Novation, VHA, UHC, and their member hospitals under

the Outsourcing Agreement. Neofonna publicly stated that it believes the current

quarterly maximum payment under the Outsourcing Agreement is reasonable.

35. On April 13, 2005, the VHA board and the UHC board each detennined

that their respective companies would support a proposed sale of Neofonna, and would

vote their shares accordingly, conditioned upon Novation renegotiating the Outsourcing

Agreement with any potential buyer. On April 18, 2005, VHA and UHC each filed

amendments to their Statements on Schedule Form 13D, originally filed on August 7,

2000 and February 5, 2001, respectively, announcing these board decisions and

expressing their beliefthat the renegotiated price for Neoforma's services "should be

significantly less than what Novation is currently paying to Neoforma."

36. Also on April 18, 2005, Neoforma issued a press release updating the status

of its plan to evaluate strategic alternatives, and stating that in the context of a sale or

merger transaction, VHA and UHC have indicated their belief, based on the advice of
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their consultant, that a market competitive price of the services provided by Neofonna

should be significantly less than the current fee. Neoforma further announced that VHA

and UHC intended to renegotiate the Outsourcing Agreement, and that such a

renegotiation was a condition of continuing the Outsourcing Agreement after any sale or

merger transaction, but that Neoforma believed, based on the findings of its own

consultant, that the current fee was reasonable and market competitive. Neoforma also

announced that, upon a change in control of Neoforma, Novation's consent was required

to assign the Outsourcing Agreement because Novation had the right to terminate the

agreement upon such a change in control transaction.

The Proposed Transaction

37. On or about October 11,2005, Neofonna announced that it had entered into

a merger agreement with Global Healthcare, a privately held company based in

Westminster, Colorado.

38. Pursuant to the terms of the merger agreement, the public shareholders of

Neofonna will receive $10 per share in cash for each share of Neoforma they own. VHA

will receive $10 per share in cash for about 2 million of its shares and will exchange the

rest for about a 12 percent stake in Global Healthcare. UHC will receive $10 per share in

cash for about 496,000 of its shares and will exchange the rest for a 2.9 percent stake in

Global Healthcare.

39. In connection with the merger agreement, Global Healthcare and the

Controlling Shareholders entered into a new outsourcing agreement that will become
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effective upon the close of the Proposed Transaction. No information concerning the

terms of the new outsourcing agreement have been publicly disclosed.

40. The value of $10.00 per share to be paid to the Class members is

unconscionable, unfair, grossly inadequate, and constitutes unfair dealing because,

among other things, the intrinsic value of Neoforma stock is materially in excess of

$10.00, giving due consideration to the possibilities of growth and profitability of

Neoforma in light of its business and present and future earnings power; the Controlling

Shareholders are receiving different and greater consideration than other Neofonna

shareholders; and the $10.00 value is not the result of arm's-length negotiations, but

rather was fixed arbitrarily and capped in order to provide greater consideration and a

more favorable outsourcing agreement for the Controlling Shareholders.

41. The Controlling Shareholders have clear and material conflicts of interest

and are acting to better their own interests at the expense of Neoforma's public

shareholders. The Controlling Shareholders, with the acquiescence of the directors of

Neofonna, are engaging in self-dealing and not acting in good faith toward plaintiff and

the other members of the Class. By reason of the foregoing, the defendants have

breached and are breaching their fiduciary duties to the members of the Class.

42. The Individual Defendants have failed to take steps necessary to protect the

interests of Neoforma's public shareholders who are unaffiliated with the Controlling

Shareholders. For example, one of the members of the special committee formed to

provide oversight and support to the Company's evaluation of its strategic alternatives is

defendant Hillebrand, the Chief Operating Officer of Evanston Northwestern Healthcare,
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which is a member of VHA. Moreover, there has been no public indication that the

special committee was granted full authority to, among other things, retain their own

counsel and financial advisors to consider any matters relating to strategic alternatives for

the Company.

43. The Controlling Shareholders have breached, and will continue to breach

their fiduciary duties owed to plaintiff and the members of the Class to the irreparable

harm of the members of the Class.

44. Plaintiff and the Class have no adequate remedy at law.

WHEREFORE, plaintiff prays for judgment and relief as follows:

A. Ordering that this action may be maintained as a class action and certifying

plaintiff as the Class representative;

B. Ordering the Individual Defendants to carry out their fiduciary duties to

plaintiff, the Class and the Company by, among other things, acting independently and

with proper candor so that the interests of the Company's public shareholders will be

protected and adequately ensuring that no conflicts of interest exist between the

Controlling Shareholders' and/or the Individual Defendants' own interest and their

fiduciary obligation to maximize shareholder value or, in the event such conflicts exist, to

ensure that all conflicts of interest are resolved in the best interests of the public

shareholders of Neoforma.

C Enjoining the Proposed Transaction and, if the transaction is consummated,

rescinding the transaction;
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D. Ordering the Individual Defendants, jointly and severally, to account to

plaintiff, the Class and the Company for all damages suffered and to be suffered by them

as a result of the acts and transactions alleged herein;

E. Awarding plaintiff the costs and disbursements of this action, including a

reasonable allowance for plaintiffs attorneys' and experts' fees; and

F. Granting such other and further relief as may be just and proper.

DATED: November 7,2005
MILBERG WEISS BERSHAD

& SCHULMAN LLP

By: lsi Ralph N. Sianni
Seth D. Rigrodsky (#3147)
Ralph N. Sianni (#4151)
Brian D. Long (#4347)
919 N. Market Street, Suite 980
Wilmington, DE 19801
Tel: (302) 984-0597
Fax: (302) 984-0870

Attorneys for Plaintiffs
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SUPPLEMENTAL INFORMATION PURSUANT TO RULE 3(A)
OF THE RULES OF THE COURT OF CHANCERY

The information contained herein is for the use by the court for
statistical and administrative purposes only. Nothing stated herein
shall be deemed an admission by or binding upon any party.

Caption of Case: ROBERT CARLSON, individually and on behalf of all
others similarly situated, Plaintiff, VB. NBOFORMA, rNC., ROBBRT J.
ZOLLARS, C. THOMAS SMrTH, RrCHARD D. DELPPIB, MICHAEL J. MURRAY, EDWARD
A. BLBCHSCHMIDT, WAYNE B. LOWELL, JBFFRBY H. HILLEBRAND, VKA INC., and
UNrVERSITY HBALTHSYSTBM CONSORTIUM, Defendants

2. Dated Filed: November 7, 2005

3. Name and address of counsel for plaintiff:

Seth D. Rigrodsky (OSBA No. 3147)
Ralph N. sianni (DSBA No. 4151)
Brian D. Long (DSBA No. 43(7)
Hilberg Weiss Bershad & Schulman LLP
919 N. Market St., Suite 980
Wilmington, DB 19801
Tel: (302) 984-0597

4. Short statement and nature of claim asserted: Breach of fiduciary
duties in connection with corporate transaction

5. Substantive field of law involved (check one):
Administrative law Trade secrets/trade mark/
Commercial law or other intellectual

____ constitutional law property
__!_ Corporation law Trusts
____ Guardianships Wills and estates

___ Labor law zoning
____ Real property Other

6. Related case(s) I N/A

7. Basis of court's jurisdiction (including the citation of any statute
conferring jurisdiction): 10 Del. ~ &3114 and 10 ~ ~ 1341

B. If the complaint seeks preliminary equitable relief, state the
specific preliminary relief sought: N/A

9. If the complaint seeks summary or expedited proceedings, check

here.

/sl Seth D. Rigrodsky (DSBA No. 3147)
Signature of Attorney of Record
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Stoddard, Sheila

From:
Sent:
To:
Subject:

LexisNexis File & Serve [eFile@fileandserve.lexisnexis.com]
Tuesday, November 08, 2005 8:35 AM
Stoddard, Sheila
Case: 1766-N; Transaction: 7379648 New Case Accepted

To: Sheila Stoddard
Subject: Notice of Accepted New Case

DE Court of Chancery has accepted a transaction in 1766-N. This case, 1766-N, is now
available for subsequent transactions and you may now serve parties in this case via
LexisNexis File & Serve.

The details for this transaction are listed below.

Court:
Case Name:
Case Number:
Transaction ID:
Authorized Date/Time:
Authorizing Attorney:
Authorizing Attorney Firm:
Sending Parties:

Carlson, Robert

DE Court of Chancery
CARLSON, ROBERT vs. NEOFORMA, INC., et al.
1766-N
7379648
Nov 7 2005 6:43PM EST
Seth D Rigrodsky
Milberg Weiss Bershad & Schulman LLP-Wilmington

Thank you for using LexisNexis File & Serve.

Learn how to improve your case file monitoring with Alerts, Search and Reports. Visit us at
http://www.LexisNexis.comiFileAndServe and click "Resource Center".

Questions? For prompt, courteous assistance please contact LexisNexis Customer Service by
phone at 1-888-529-7587 (24/7).
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